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P-R-O-C-E-E-D-I-N-G-S 

(10:03 a.m.) 

JUDGE NELSON: Please be seated. Sorry t o 

be l a t e . A l l r i g h t , we have here Mr. Roach. 

MR. ROACH: Yes, Your Honor. I'm 

accompanied by Michael Rosenthal of Covington and 

B u r l i n g and J e r r y Norton r e p r e s e n t i n g SP. 

MR. LUBEL: Good morning. Your Honor. 

Alan Lubel of Troutman Sanders on behalf of the Kansas 

C i t y Southern Railway. 

And Your Honor, I l e f t a l e t t e r on desk 

the r e w i t h the three issues t h a t we would propose t o 

take up t h i s morning. 

JUDGE NELSON: I have i t here. 

MR. DiMICHAEL: Your Honor, my name i s 

Nicholas DiMichael. I'm here w i t h the law f i r m of 

Donelan, Cleary, Wood and Maser r e p r e s e n t i n g the Dow 

Company. And w i t h me i s Mr. J e f f r e y Moreno. 

JUDGE NELSON: Mr. Be r c o v i c i ? 

MR. BERCOVICI: Good morning. Your Honor, 

M a r t i n B e r c o v i c i . I'm here f o r Union Carbide 

Corpora t i o n and f o r the Society of P l a s t i c s I n d u s t r y . 

MR. STEEL: And Adrian S t e e l on b e h a l f of 

the B u r l i n g t o n Northern R a i l r o a d and the At c h i s o n , 

Topeka and Santa Fe Railway. 
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JUDGE NELSON: I d i d n ' t hear you, s i r . 

MR. STEEL: Adrian Steel on behalf of 

B u r l i n g t o n Northern Santa Fe. 

JUDGE NELSON: What order do you want t o 

proceed i n , as Mr. Lubel has probably u n f i n i s h e d 

business? So, I guess we should take him f i r s t . 

MR. LUBEL: Right, Your Honor. I ' d be 

happy t o -- these three issues I proposed. To take 

the f i r s t one, f i r s t , on the issue of b u i l d - i n s or 

b u i l d - o u t s --

JUDGE NELSON: A l l r i g h t . 

MR. LUBEL: --I'm ready t o proceed. Your 

Honor, i f I might. I've got about f i v e minutes here t o 

present t o you. And i f I can get i t i n , I t h i n k i t 

w i l l probably handle my r e b u t t a l too. 

JUDGE NELSON: I wanted t o say thank you 

f o r c o n t a c t i n g me when the d e p o s i t i o n ended the o t h e r 

day. I appreciated t h a t courtesy. I was home o n - c a l l 

and on duty, and I heard from your and l a t e r Ms. 

Jones. 

NR. LUBEL: We j u s t wanted t o l e t you know 

t h a t we --

JUDGE NELSON: And even n i c e r than the 

c a l l was the news t h a t you never had t o bother me. 

(Laughter.) 
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JUDGE NELSON: You were able to take care 

of the deposition. 

MR. LUBEL: I t went f a i r l y smoothly. Your 

Honor. 

JUDGE NELSON: The way i t ought to go. 

A l l r i g h t , s i r . 

MR. LUBEL: There were some questions 

about settlem3nt p r i v i l e g e maybe, but I'm not here to 

address that today. 

JUDGE NELSON: A l l r i g h t . 

MR. LUBEL: Your Honor, I dc have though 

today another example of how discovery i n the case has 

now led to additional -- us uncovering a d d i t i o n a l 

relevant evidence. 

And p a r t i c u l a r l y , t h i s deals with the 

question of build-ins or build-outs. And i t was the 

subject of our interrog a t o r i e s 27 and 28. 

JUDGE NELSON: Well, l e t me f i n d them. 

MR. LUBEL: I have extra copies here. Your 

Honor. I ac t u a l l y have t h e i r response, and I also 

have what I ' l l c a l l a diagram to t r y to represent a 

bu i l d i n g s i t u a t i o n . 

JUDGE NELSON: I have 27 and 28. I have 

the o r i g i n a l s , 

MR. LUBEL: Here i s -- here i s the diagram 

NEAL R. GROSS 
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I was r e f e r r i n g t o , Your Honor. 

JUDGE NELSON: Have you shown t h i s t o the 

r a i l r o a d ? 

MR. LL'BEL: I d i d , I d i d . 

JUDGE NELSON: Any problems w i t h my 

lo o k i n g at t h i s diagram? 

MR. ROACH: No s i r . 

JUDGE NELSON: A l l r i g h t . 

MR. LUBEL: And the -- the f i r s t p o i n t I ' d 

l i k e t o address. Your Honor, i s why i s i t r e l e v a n t ? 

You know, we're asking f o r s i t u a t i o n s where there was 

a p o s s i b i l i t y or some document t h a t might have 

discussed the p o s s i b i l i t y of a b u i l d - i n o r a b u i l d -

out . 

And t h a t type of s i t u a t i o n , as I've 

represented t h e r e , i s where a r a i l r o a d i s c n l y served 

by one -- I mean, a shipper i s o n l y served by UP or 

SP. 

JUDGE NELSON: UP on your diagram. 

MR. LUBEL: Right. But i t has the 

o p p o r t u n i t y where the other r a i l r o a d , the competing 

r a i l r o a d , c ould b u i l d - i n . And t h a t e x e r t s a 

co m p e t i t i v e pressure. And I ' l l f i t t h a t i n i n my 

a n a l y s i s . 

In terms of why t h i s would be relevant: 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 
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we a l l know that -- and I believe that they have 

admitted that there are certain competitive problems 

with the merger because these two systems overlap and 

are p a r a l l e l . 

But they say they've solved those 

competitive problems by granting access to Burlington 

Northern at a l l the two-to-one points according to 

t h e i r d e f i n i t i o n . 

I t ' s our pos i t i o n i n the case that they 

have not solved a l l those problems because t h e i r 

d e f i n i t i o n of competitive harm, t h e i r d e f i n i t i o n of 

two-to-one, with r e a l l y only one exception, i s as 

follows: a shipper that i s served by both UP and SP 

and no other r a i l r o a d . 

JUDGE NELSON: So that's not your diagram? 

MR. LUBEL: That's r i g h t . I t ' s not the 

diagram. Now they have made an exception, and f o r , I 

believe, i t ' s Mount Belveau, i n saying that that --

the Burlington Northern w i l l get access thereto. 

And we think that --as a l l the witnesses 

i n the case have -- we l l , not a l l , but there has been 

substantial testimony that t h i s type of s i t u a t i o n does 

lead to competitive pressure. 

I t helps keep the rates down at UP because 

there's the option of having a b u i l d - i n and going t o 
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the other l i n e , or vice versa. 

And I believe that the Applicants have 

recognized the relevance of i t also because they did 

carve an exception. In the agreement with Burlington 

Northern, they dealt with, I believe, one or two or 

those sit u a t i o n s . 

And i t i s the others that we're interested 

i n . Because again, t h e i r d e f i n i t i o n of a b u i l d - i n or 

build-out s i t u a t i o n , we think was too narrow. 

JUDGE NELSON: Are you interested i n a l l 

p o t e n t i a l build-ins and build-outs? 

MR. LUBEL: No, Your Honor. I've got --

JUDGE NELSON: Just ce r t a i n ones? 

MR. LUBEL: I f y o u ' l l -- i f y o u ' l l l e t me, 

I'm only interested i n data that they have already 

gathered, and that's what I'm ge t t i n g t o . We're not 

asking them to do any search at a l l . 

And so -- so i t ' s only interested i n the 

data that Mr. Peterson, i n his deposition, said they 

gathered. We're not asking them to go out and do a 

blanket search. 

But t h e i r d e f i n i t i o n of a b u i l d - i n that 

should be covered by the settlement agreement i s one 

where there i s already l i k e an agreement or some --an 

agreement to do the b u i l d - i n or some formal step has 
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been taken. 

And we say that there are other possible 

si t u a t i o n s that could be exerting competitive 

pressure. 

Now, we could just acce .t t h e i r d e f i n i t i o n 

of what's relevant. Your Honor, but I think we'd be 

overlooking some very important evidence. And you 

know, we are here to do discovery and to test t h e i r --

t h e i r application. 

When we were here before on December 2 0th, 

our interrogatory did ask for conversations about 

build-outs, but then i t said "or any documents that 

related to i t . " 

And they said that i t would be burdensome 

to f i n d . They said i t was not relevant. But I think 

we've established the relevanc, and even I can quote 

the testimony from t h e i r own witnesses that show i t s 

relevant. 

But they said i t was burdensome to go and 

look at. I think to quote Mr. Roach, he said that " I t 

would be l i k e searching for a needle i n a haystack," 

i t would be som.e big, broad search. 

But we've now found out i n discovery. Your 

Honor, that there are some e x i s t i n g documents that 

were gathered that w i l l a l l e v i a t e the need f o r that 
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S p e c i f i c a l l y i n the d e p o s i t i o n of Mr. 

Peterson, which I have copies of here -- was taken on 

r e a l l y a couple of days. But i t was i n the l a s t --

the f i r s t day was February s i x t h , I b e l i e v e . Well, no 

-- yes, i t was February s i x t h -- February f i f t h and 

s i x t h . Those are the two p o r t i o n s t h a t I'm r e f e r r i n g 

t o . 

On -- he s a i d t h a t i n l o o k i n g at two-to-

one s i t u a t i o n s , they gathered data on b u i l d - o u t 

s i t u a t i o n s . And he was asked, "Was i t put i n 

w r i t i n g ? " "Yes, i t was put i n wr-'.ting." Yes, they 

would probably have i t . 

And they d i d determine --he also --

JUDGE NELSON: Who i s "they?" 

MR. LUBEL: "They," being Union P a c i f i c . 

He's t e s t i f y i n g -- Mr. Peterson was one of the main 

witnesses f o r Union P a c i f i c . He submitted over a 300-

page statement i n t h i s case. He covers a broad range 

of --

JUDGE NELSON: I r e c a l l Mr. Peterson. 

MR. LUBEL: Okay. Anyway, he s a i d t h a t 

t hey had gathered data on p o t e n t i a l b u i l d - o u t 

s i t u a t i o n s . He also s a i d t h a t a few years ago, t h e r e 

was a c t u a l l y a study, an e a r l i e r study of p o t e n t i a l 
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b u i l d - o u t s i t u a t i o n s . 

He s a i d he t h i n k s he probably s t i l l has 

t h a t . And they -- now, they decided -- he s a i d , 

"Well, we decided t h a t those weren't s i m i l a r enough or 

they weren't r e a l i s t i c p o s s i b i l i t i e s , and t h e r e f o r e , 

you know, we d i d n ' t carve those out as exceptions." 

But we're asking t o see those. Your Honor, 

because we f e e l t h a t we should -- as p a r t of 

discovery, we should be ?.ble t o judge f o r ourselves 

whether t h e i r d e t e r m i n a t i o n t h a t they're not f e a s i b l e 

i s c o r r e c t . 

More i m p o r t a n t l y , we suggest i t s evidence, 

t o present i t and l e t the Surface T r a n s p o r t a t i o n Board 

decide i f i t ' s r e l e v a n t . 

JUDGE NELSON: I s t h i s o n l y from UP, or 

are you also seeking from SP? 

MR. LUBEL; No, i t ' s o n l y f o r UP. And a l l 

we're asking f o r . Your Honor --

JUDGE NELSON: Because your diagram i s the 

o t h e r way around. 

MR. LUBEL: I know. I use t h a t j u s t as an 

example. Your Honor, because I t h i n k t h a t they c o u l d -

- we have -- we have the q u e s t i o n going both ways. 

But the - - i n other words, we have 2 7 t h a t goes t o UP 

and 28 i s SP, or I might have i t backwards. 
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But a l l we're asking f o r . Your Honor, i s 

2 the data that Mr. Peterson said that he gathered. He 

3 said that he gathered data and that he did an e a r l i e r 

4 study. 

JUDGE NELSON: This i s about p o t e n t i a l UP 

build- i n s --

MR. LUBEL: Well -- we l l . Your Honor --

8 JUDGE NELSON: -- to SP? 

9 MR. LUBEL: -- we would say i t would be 

10 eithe r . Because i n gathering t h e i r data, they might 

11 have considered i t both ways. 

12 But a l l we're asking f o r i s the data that 

13 he gathered o.i pot e n t i a l b u i l d - i n s i t u a t i o n s that 

14 involved either UP or SP. 

15 We f e e l i t ' s relevant, and there's no 

16 burden because, you know, he said he had done the 

17 gathering. A l l he's get to do i s go and look at i t . 

18 I'm actually surprised. Your Honor, that 

19 they've not made i t available to us. I'm surprised 

20 that a f t e r he mentioned i n his deposition that he had 

21 gathered his data and we've then asked him f o r i t , 

22 that they didn't v o l u n t a r i l y make i t available. 

23 JUDGE NELSON: What d i d they t e l l you as 

24 to why you can't have i t ? 

25 MR. LUBEL: Well, I don't know that we've 
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gotten much response other than, you know, they f e e l 

they've addressed the s i t u a t i o n i n what they gave us 

or -- or, you know -- i don't know that we've gotten 

a formal response to my l e t t e r . I'm sure Mr. Roach 

w i l l hear. 

But with a l l due respect to t h e i r case. 

Your Honor 

JUDGE NELSON: You don't know as of t h i s 

moment why they won't give you t h i s s t u f f ? 

MR. LUBEL: I think they're standing by 

t h e i r -- t h e i r e a r l i e r p osition as stated i n t h e i r 

answer to interrogatories 27 and 28, Your Honor. 

I think they're saying that the other --

there are only a couple of sit u a t i o n s that w-=re 

feasible, and they've given us the information on 

those; that the others were merely, you know --

weren't seriously considered. 

And therefore, they don't have to make 

them available. 

And we're saying that the -- you know, I 

think Mr. Roach j u s t didn't know that h is i n t e r n a l 

people, that his c l i e n t , had done t h i s study. 

And therefore, we're j u s t asking to make 

the study that he said he did available. I -- you 

know, with a l l due respect to t h e i r case Your Honor, 
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I t h i n k there are some serious problems w i t h t h e i r 

case. 

And I t h i n k t h a t , you know, w i t h i n the 

bounds, they are t r y i n g t o keep t h a t from us, from you 

and the STB. 

JUDGE NELSON: Do we know how many of 

these there are? 

MR. LUBEL: No. He j u s t s a i d he gathered 

data. And I don't know how many other s i t u a t i o n s were 

i n h i s -- i n hi.s -- the data t h a t he gathered. I 

don't know i f i t was f i v e other or 50 ot h e r . 

But our p o i n t would be i s t h a t i t ' s t h e r e . 

We ought t o have i t so th a t we can determine whether 

these are f e a s i b l e s i t u a t i o n s f o r b u i l d - i n s , and 

e s p e c i a l l y present i t t o the Surface T r a n s p o r t a t i o n 

Board. 

JUDGE NELSON: Now would your request 

encompass the others -- other discoverers? I f o r g e t 

whether i t ' s Mr. B e r c o v i c i or one of the ot h e r s 

pushing f o r some b u i l d - i n s . 

MR. LUBEL: Well, I b e l i e v e --

MR. BERCOVICI: Yes, Your Honor. May I 

speak t o t h a t ? 

MR. LUBEL: Well, j u s t from our 

pe r s p e c t i v e , I j u s t want t o make c l e a r t o you the 
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narrow focus. We're only asking f o r -- Mr. Peterson 

s a i d he gathered t h a t --

JUDGE NELSON: You want the ones t h a t 

Peterson t e s t i f i e d about? 

MR. LUBEL: The ones he t e s t i f i e d about, 

the data -- the data he gathered and the e a r l i e r study 

he d i d . 

I'm not sure t h a t Mr. B e r c o v i c i ' s 

s i t u a t i o n would be i n t h a t or now. 

JUDGE NELSON: Dow has something about 

t h a t . 

MR. BERCOVICI: Yes, we do, 

JUDGE NELSON: And Mr. B e r c o v i c i , w i l l --

MR. BERCOVICI: May I speak t o t h a t . Your 

Honor. 

JUDGE NELSON: For the sake of argument, 

suppose I were ".o grant Mr. Lubel's, would t h a t take 

care of you? 

MR. BERCOVICI: That would take care o f 

me. Can I -- can I speak t o the fac t s ? 

MR. LITBEL: Your Honor, t h a t ' s a l l I have. 

I mean, i t seems t o me t h a t i t ' s obvious, t h a t i t ' s 

r e l e v a n t , t h a t t h ere's no burden t o get something t h a t 

he s a i d he gathered and s a i d i s i n w r i t i n g . And we 

t h i n k --
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JUDGE NELSON: Would i t make sense t o have 

argument now on the three? 

MR. BERCOVICI: Yes s i r . On these t h r e e , 

I t h i n k so. 

.MR. ROACH: Well, I don't -- I t h i n k i t 

would be ea s i e r f o r me t o say there's no dispute here 

and he's going t o get what he's asking f o r . And he 

never c a l l e d me up on the phone t o f i n d out the 

answer. 

We' /e been inundated w i t h d e p o s i t i o n s and 

discovery requests. I got h i s l e t t e r on the e i g h t h of 

February, three days a f t e r the testimony a issue. 

We've been working hard t o provide a f u l l 

response, and we're going t o giv e h i m a f u l l response. 

JUDGE NELSON: Fine, so y o u ' l l g i v e him 

these papers --

MR. ROACH: That's r i g h t , yes. 

JUDGE NELSON: -- p e r t a i n i n g t o t h a t which 

Peterson t e s t i f i e d ? 

MR. LUBEL: And Your Honor, I apologize t o 

you and t o Mr. Roach i f I d i d n ' t -- we've a l l been 

busy. 

MR. ROACH: Yes s i r . 

MR. LUBEL: We d i d send a l e t t e r a couple 

of days ago announcing i t t o t h i s h e aring and saying 
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we're s t i l l i n t e r e s t e d i n t r y i n g t o work i t out. But 

everybody has been very busy. 

And I take h i s o f f e r and we hope --

JUDGE NELSON: I know t h a t F r i d a y two key 

depos i t i o n s were going on because I was on c a l l a l l 

day t o have t o r u l e on them. So I know you were t i e d 

up. 

MR. LUBEL: And there was p r e p a r a t i o n --

JUDGE NELSON: There's no mystery about 

t h a t . 

MR. LUBEL: We'll reserve our r i g h t , 

o bviously, t o come back i f we're not s a t i s f i e d w i t h 

t h e i r response. But we appreciate t h e i r --

JUDGE NELSON: Well, Mr. Roach, i f you 

t u r n over e v e r y t h i n g t h a t Peterson t e s t i f i e d t o , what 

does t h a t leave of these other requests? 

.MR. ROACH: Well, I'm not -- I'm not sure. 

We need t o giv e you the h i s t o r y of these o t h e r s , which 

are r a t h e r on a d i f f e r e n t t r a c k . We l i t i g a t e d them a 

couple of weeks ago and --

JUDGE NELSON: Maybe I should hear the 

others f i r s t then and then hear you. 

MR. ROACH: But, you know, i f I cou l d j u s t 

say a couple words of c o r r e c t i o n w i t h r e g a r d t o what 

Mr. Lubel s t a t e d . He i n d i c a t e d t o you, Your Honor, 
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t h a t the App l i c a n t s have de f i n e d what counts, from a 

competitive standpoint very narrowly and s i t u a t i o n s 

where there was a c t u a l l y an agreement t o do a b u i l d - i n 

or a b u i l d - i n was underway. That i s n ' t the case. 

JUDGE NELSON: No, I d i d n ' t understand 

b t h a t . I understood him t o say t h a t you d i d i n c l u d e 

7 such s i t u a t i o n s . 

8 MR. ROACH: Well, we --

9 JUDGE NELSON; You d i d . 

10 MR. ROACH: Yes, but --

11 JUDGE NELSON: But excluded c e r t a i n o t h e r s 

12 where, i n your judgement, the t h r e a t of e n t r y was too 

13 remote. 

14 MR. ROACH: Right, and --

15 JUDGE NELSON: And i t ' s those t h a t he's 

16 f i g h t i n g about. 

17 MR. ROACH: That's r i g h t . And the --

18 JUDGE NELSON: Because he says why should 

19 he t r u s t your judgement? Let him see. 

2 0 MR. ROACH: Right, and the l i n e --

21 JUDGE NELSON: I was not a t a l l confused 

22 about that. 

23 MR. ROACH: Okay. A l l I'm t r y i n g t o 

24 c l a r i f y i s t h a t the l i n e t h a t we drew was not the l i n e 

25 t h a t he suggests; t h a t i s , between, on the one hand, 
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a formal commitment to do i t and everything else on 

the other hand, but rather was a l i n e that was 

intended to be i d e n t i c a l to what the Commission drew 

as the r i g h t l i n e i n BN/Santa Fe, and that i s the 

issue of f e a s r i b i l i t y . 

And Mr. Peterson t e s t i f i e d about t h i s . 

The study that they want i s a study that was done by 

a summer associate well before the date range f o r 

discovery i n t h i s case. 

We're going to produce i t . We are 

searching to try to find any documents that followed 

on i t with regard to f e a s i b i l i t y . 

JUDGE NELSON: A summer associate lawyer? 

MR. ROACH: A summer intern, I should have 

said. 

JUDGE NELSON: I was going to say, what 

would a lawyer have with these judgements? 

MR. ROACH: No, i t was a summer -- a 

management intern for the summer. 

JUDGE NELSON: That's feasible. 

MR. LUBEL: Your Honor, i f I can just make 

-- make this particular --

MR. ROACH: Can I finish? 

MR. LUBEL: Excuse me. 

MR. ROACH: Just, I want to c l a r i f y the 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVENUE, N.W. 

(202) 234-4433 WASHINQTON, O.C 20006 (202) 234-4433 



1216 

3 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

facts here. 

JUDGE NELSON: I knew Covington was a big 

f i r m , but I didn't know --

(Laughter.) 

MR. ROACH: I've got lawyers on the brain 

here, too m̂ any involved. No, t h i s was not a lawyer. 

I t was a sum.mer management i n t e r n . 

Mr. Peterson also t e s t i f i e d that i n 

preparing the application here, and m connection with 

the settlement negotiations, he d i i a comprehensive 

study to t r y to i d e n t i f y a l l two-to-one s i t u a t i o n s , 

including b u i l d - i n s i t u a t i o n s . 

And he went out and he interviewed a l o t 

of people a Union Pacific and gathered "data." 

Now, i t i s not correct that he t e s t i f i e d 

that he had a w r i t t e n compilation of data. The 

w r i t i n g that you're r e f e r r i n g t o, that Mr. Lubel 

referred to, was the e a r l i e r study. 

He asked, "Is that in writing?" and he 

said "Yes." We are attempting to gather the "data." 

We have not found w r i t i n g s thus f a r . 

But we w i l l , at the very least, give a 

f u l l narrative response with respect to what data Mr. 

Peterson collected. 

So that's a l l I wanted to cl a r i f y . Your 
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Honor. We're going t o give him what he's asking f o r . 

And t h a t ' s -- those are the f a c t e on t h a t one. 

MR. LUBEL: And I would o n l y say a t o the 

more recent g a t h e r i n g of data, i f there's anything i n 

w r i t i n g , we would l i k e t o see i t , f e e l we have the 

r i g h t t o see i t , r a t h e r than j u s t a general 

d e s c r i p t i o n , although we appreciate your d e s c r i p t i o n 

of i t too. 

JUDGE NELSON: Maybe we should t u r n t o the 

oth e r b u i l d - i n / b u i l d - o u t issues then w h i l e we're on 

them. Mr. DiMichael, i s i t ? 

MR. DiMICHAEL: That's r i g h t . Your Honor. 

JUDGE NELSON: Yes s i r ? 

MR. DiMICHAEL: Your Honor, I am 

re p r e s e n t i n g Dow here, and we sent -- we faxed a 

l e t t e r t o Your Honor on the 16th. 

JLTDGE NELSON: I have i t . 

MR. DiMICHAEL: There -- j u s t as a 

p r e l i m i n a r y matter, there i s a p r i o r c o n f i d e n t i a l i t y 

agreement between the SP and Dow and t h i s matter 

which, at l e a s t , could r e s t r i c t the a b i l i t y t o t a l k 

about t h i s . 

I have t a l k e d w i t h counsel f o r SP p r i o r t o 

t h i s . And they have agreed t h a t as long as the h i g h l y 

c o n f i d e n t i a l d e s i g n a t i o n i s adhered t o w i t h i n the 
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confines of the hearing i n th-^ 7ase, we w i l l not be i n 

breach of the p r i o r c o n f i d e n t i a l i t y agreement between 

Dow and --

JUDCE NELSON: So then you want t h i s 

t r a n s c r i p t c l a s s i f i e d ? 

MR. DiMICHAEL: That's -- t h a t ' s e x a c t l y 

r i g h t . 

MR. NORTON: That's r i g h t . And t h a t i s a 

c o r r e c t statement. Your Honor. 

JUDGE NELSON: A l l r i g h t . Then I'm going 

t o ask the r e p o r t e r i f we can make those arrangements. 

(Whereupon, the proceedings went i n t o a 

c o n f i d e n t i a l closed session at 10:55 a.m.) 

(202) 2344433 
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(Whereupon, the session was reopened at 

11:52 a.m.) 

MR. LUBEL: Your Honor, the next issue I 

have i s a question of a t t o r n e y / c l i e n t p r i v i l e g e . And 

b a s i c a l l y al^. we're asking i s t h a t Your Honor review 

the two documents i n questi o n i n camera t o determine 

whether, i n f a c t , there i s a basis f o r them t o be 

considered p r i v i l e g e d . 

I f I might approach w i t h the docum.ents i n 

question? 

JUDGE NELSON: How long are these 

documents? 

MR. LUBEL: They're very s h o r t . I t ' s j u s t 

two -- there are only two pages --

JUDGE NELSON: A l l r i g h t . 

MR. LUBEL: -- and c e r t a i n r e d a c t i o n s on 

each of the two pages. I t ' s r e a l l y j u s t two pages. 

Your Honor. I f I could approach? 

I t a l l r e l a t e s t o a February 1995 Board 

meeting. I al s o tender a case of I n t e r n a t i o n a l 

Telephone and Telegraph Corp. v. United Tel Company. 

JUDGE NELSON: Well, you're showing m.e a 

redacted v e r s i o n . 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 HHOOE ISLAND AVENUE. N W. 

(202) 7344433 WASHINGTON. D C 20006 (202) 234-4433 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1289 

MR. LUBEL: Yes, t h a t ' s a l l we have. Your 

Honor. I would r e f e r you t o -- i f i might l a y the 

foundati o n f o r t h i s . Your Honor, t h i s i s -- there are 

two documents. I t ' s a p r e s e n t a t i o n t o the Board of UP 

i n February of 1995, and then the second document i s 

m a t e r i a l s handed out at the Board meeting. 

And I t ' s a c t u a l l y the second one t h a t I'm 

going t o r e f e r t o f i r s t . I f you go t o --

JUDGE NELSON: This i s February c f '95? 

MR. LUBEL: February of '95. 

JUDGE NELSON: Now, the merger was f i l e d 

i n August? 

MR. LUBEL: Well, see i t wasn't -- t h a t ' s 

r i g h t . That's why we t h i n k t h i s i s very i n t e r e s t i n g . 

Your Honor. And again, t h i s i s the time l i n e . 

The merger i s not u n t i l August. They 

admit that UP and SP had some discussions i n l a t e 

summer or September of actu a l l y , I think they s a i d 

mid-'94, but we c e r t a i n l y know by September of 94. 

Okay, that's UP/SP. 

Then you've got B u r l i n g t o n Northern/Santa 

Fe f i l i n g t h e i r merger a p p l i c a t i o n , and t h a t ' s i n 

October of '94. 

I f you come forward, you've got UP and SP 

now i n February of '95, there's testimony t h a t they 
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talked - - o r certainly by March, they had talked about 

a possible merger between them. 

And then i n March or A p r i l of '95, they 

withdraw t h e i r opposition from Burlington the 

Northern/Santa Fe merger and proceed with discussions 

l a t e r on. 

JUDGE NELSON: So t h i s i s at a time when, 

you say, the UP and SP are t a l k i n g to each other --

MR. LUBEL: Oh yes. 

JUDGE NELSON: -- about a merger. 

MR. LUBEL: Yes. 

JUDGE NELSON: And sh o r t l y before they 

withdraw t h e i r opposition to the BN/SF. How do they 

t a l k to each other? Do they need an a n t i t r u s t 

exemption to do that, or how does that work 

mechanically? 

MR. LUBEL: Your Honor, I'm not c e r t a i n 

and I don't want to define the scope of t h a t . I mean, 

there i s -- I believe there i s some p r i v i l e g e involved 

i n - -

JUDGE NELSON: My r e c o l l e c t i o n i s there i s 

an exemption at the end of the game -- to make that 

meaningful, you would have to be able to talk, 

otherwise you could never merge and never take 

advantage of the exemption at the end of the game. 
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MR. LUBEL: I don't b e l i e v e t h a t i t i s --

JUDGE NELSON: Maybe t h a t ' s the theory. 

MR. LUBEL: I don't b e l i e v e i t would 

exclude a l l c o l l u s i v e conduct, p a r t i c u l a r l y i f there 

was some agreement between these two b i g merged 

companies: UP/SP and BN/SF. I f ycu don't oppose my 

merger, I won't oppose yours. We'll help each other 

out. 

But g e t t i n g s p e c i f i c a l l y , t h i s i s an 

i n t e r e s t i n g time p e r i o d because i t i s February '95. 

I t ' s -- you know, they say the merger i s not r e a l l y 

agreed t o u n t i l J u l y , so these e a r l y d i s c u s s i o n s , we 

say, were very s i g n i f i c a n t . 

I f Your Honor would go t o page 17 of these 

combined documents, i t ' s page number -- i t ' s page 

number HC~33000017. 

Now t h i s i s p a r t of the m a t e r i a l s handed 

out at the Board meeting. 

JUDGE NELSON: I have i t , 

MR. LUBEL: I t ' s on page two. 

JUDGE NELSON: And whose Board i s t h i s ? 

MR. LUBEL: This i s the Union P a c i f i c 

Board? 

meeting? 

(202) 2344433 

JUDGE NELSON: The Union P a c i f i c Board's 
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MR. LUBEL: Yes. And they, of course, end 

up acquiring or p e t i t i o n i n g the Commission to approve 

t h e i r acquiring Southern Pacific. 

JUDGE NELSON: A l l r i g h t , and they see 

t h i s sheet --

MR. LUBEL: Okay, and t h i s i s presented to 

t h e i r Board and i t ' s important. Your Honor, because 

what I'm t r y i n g to show i s I'm t r y i n g to make a 

showing - - I might be redundant here. 

I'm t r y i n g to make a showing of why Your 

Honor should look at t h i s i n camera to see, because I 

think there i s some question as to whether t h i s can be 

considered at t o r n e y / c l i e n t p r i v i l e g e . 

JUDGE NELSON: There's opposition to my 

even looking a t . 

MR. LUBEL: Yes, yes. And so I'm t r y i n g 

to make the showing. I f you look at t h i s page, and I 

i n v i t e Your Honor to look --

JUDGE NELSON: I see the lines you've 

marked i n yellow. 

MR. LUBEL: Right, I've marked that on 

counsel's copy also. The f i r s t point you need to 

know. Your Honor, i s that t h i s presentation, the 

presentation at the Board meeting, was not by an 

attorney. 
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1 They s a i d i t was by Mr. White Matthews, 

2 who i s a f i n a n c i a l executor. Now they've s a i d , i f I 

3 have -- what t h e i r position i s that what he was 

4 r e l a t i n g here or what was being r e l a t e d here by Mr. 

5 Matthews, the f i n a n c i a l o f f i c e r , i s l e g a l advice or 

6 some communication he got from Mr. Bernuth, the 

7 general counsel. 

8 But i t ' s not Mr. Bernuth t a l k i n g here. 

9 I t ' s not him who made t h i s p r e s e n t a t i o n . 

10 JUDGE NELSON: This i s some witness 

11 r e p e a t i n g what the lawyer has t o l d him? 

12 MR. LUBEL: Well, t h i s i s a c t u a l l y a 

13 p r e s e n t a t i o n , I t h i n k , t h a t was made t o the Board. 

14 JUDGE NELSON: Suppose i t i s t h a t . I'm 

15 Mr. White and --

16 MR. LUBEL: Yes, the f i n a n c i a l o f f i c e r . 

17 JUDGE NELSON: -- and I t e l l the Board 

18 what Mr. -- what's h i s name --

19 MR. LUBEL: The general counsel, Mr. 

20 Bernuth. 

21 JUDGE NELSON: Bernuth has t o l d me. I s 

22 t h a t thereby no longer a t t o r n e y / c l i e n t because I'm 

23 r e p e a t i n g i t ? I s t h a t your p o i n t ? 

24 MR. LUBEL: No, no, that's not i t t o t a l l y , 

25 Your Honor, but i t would depend. Our f i r s t p o i n t i s , 
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and i t ' s important, t h i s i s not by the lawyer. This 

i s by the f i n a n c i a l e xecutive. 

Our second p o i n t i s i f you look a t the --

JUDGE NELSON: The f i n a n c i a l executive i s 

-- what's h i s rank i n the com.pany? 

MR. LUBEL: He's f a i r l y high up, I 

be l i e v e , i n the company, t h a t i t ' s -- I t ' s not even 

the r a i l r o a d company. I t h i n k i t ' s i n the owning 

company. I stand t o be c o r r e c t e d by t h a t . 

But he i s a Senior Executive Vice 

President of Finance, I b e l i e v e . 

JUDGE NELSON- So can we draw the 

inference t h a t - - m Bernuth's company? 

MR. LUBEL: No, no. Well, yes. I'm not 

making a d i s t i n c t i o n between the companies. I t h i n k 

t h a t they're a c t i n g i n unison, and t h a t ' s not the 

basis f o r our o b j e c t i o n . 

JUDGE NELSON: That when Bernuth t a l k s t o 

a s e n i o r f i n a n c i a l o f f i c e r who, i n t u r n , t a l k s t o the 

Board, t h a t the c l i e n t -- the c l i e n t i s the Union 

P a c i f i c , and t h a t cou.munications from general counsel 

t o the se n i o r f i n a n c i a l o f f i c e r t o the Board are 

communications from the lawyer t o the c l i e n t . 

MR. LUBEL: Could be. Your Honor. That's 

what --
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JUDGE NELSON: So f a r •• -

MR. LUBEL: -- t h a t ' s -- so f a r . That's 

not the basis of our o b j e c t i o n . 

JUDGE NELSON: But the ̂ orum should not 

c o n t r o l here. 

MR. LUBEL: That's c o r r e c t . Whac we - - we 

have two other p o i n t s . I n a d d i t i o n t o the f a c t t h a t 

i t ' s not the lawyer t a l k i n g , i t ' s the co n t e x t . I f you 

look at the context of the remarks t h a t are taken out, 

i t appears t o us t h a t i t i s arguable t h a t the context 

i s w i t h i n the context of di s c u s s i n g f i n a n c i a l matters. 

JUDGE NELSON: I don't know t h a t what I 

sa i d i s c o r r e c t . I'm j u s t t h i n k i n g t h i s through. I 

have no researched t h i s problem. 

MR. LUBEL: I'm -- we're working --

JUDGE NELSON: But i n s i d e the c o r p o r a t i o n 

MR. LL^EL: Right. 

JUDGE NELSON: -- i f the -- the c l i e n t may 

be a number of i n d i v i d u a l s . 

MR. LUBEL: Right. 

JUDGE NELSON: The c o r p o r a t i o n a c t s f o r 

people, so you've got a couple of key people o r the 

Board and koy o f f i c e r s . I f they communicate lawyer 

advice t o each other, t h i n k i n g out loud, the reasons 
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f o r the a t t o r n e y / c l i e n t p r i v i l e g e ought t o remain even 

though i t i s n ' t the lawyer i n there doing the t a l k i n g 

I t ' s Mr. White saying what the lawyer t o l d him. 

MR. LUBEL: Let me t r y :o narrow t h i n g s . 

JUDGE NELSON: Maybe there's another 

argument against t h a t . I don't know. 

MR. LUBEL: There might be. Your Honor, 

and t h a t wou.d be the next phase. But f o r -- t o t r y 

t o make your d e c i s i o n e a s i e r here, w e ' l l concede 

t h e o r e t i c a l l y t h a t i f Mr. Bernuth gave some l e g a l 

advice, c o n f i d e n t i a l l e g a l advice, t o Mr. Matthews, 

and a l l Mr. Matthews i s doing i s r e p e a t i n g t h a t t o the 

c o r p o r a t i o n , then the p r i v i l e g e might apply. 

But again, two more p o i n t s : given the 

context of t h i s , we have some questi o n as t o whether 

t h i s c o u l d be considered l e g a l advice. Because i t 

seems w i t h i n a di.'scussion -- i t seems t o be w i t h i n a 

d i s c u s s i o n of f i n a n c i a l issues and business and 

o p e r a t i o n a l issues. 

And the p o i n t t here i s . Your Honor -- I 

don't have a l l the a u t h o r i t y here, but i f Mr. Bernuth 

i s g i v i n g h i s business judgement on t h i s as opposed t o 

l e g a l advice -- i f Bernuth -- you know, he may wear 

more than one hat. 

JUDGE NELSON; There are cases t o make 

(202)2344433 
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t h a t d i s t i n c t i o n . 

MR. LUBEL: And Your Honor, we a c t u a l l y 

testimony t h a t r e l a t e s t o t h a t i n t h i s case. Now, 

i t ' s t o t h e i r Applicant p a r t n e r . But i n the 

d e p o s i t i o n of Mr. Rundo, and he's the Morgan Stanley 

executive -- Morgan Stanley was the advisor, f i n a n c i a l 

a d visor, t o Southern P a c i f i c . 

And they're t a l k i n g about a Mr. Harvey of 

Southern P a c i f i c who i s general counsel, and I b e l i e v e 

he had some f i n a n c i a l p o s i t i o n . 

And we asked -- we s a i d t o Mr. Runde, 

"Well, Mr. Runde, you know, Mr. Harvey, i s n ' t he the 

l e g a l o f f i c e r ? " And they s a i d , "Yes, but sometimes he 

plays a f i n a n c i a l r o l e . " 

Now t h a t ' s SP. That's not UP. I want --

no one has s a i d t h a t Mr. Bernuth a l s o plays a 

f i n a n c i a l r o l e . 

But I t h i n k t h a t creates some question. 

Your Honor 

JUDGE NELSON: Suppose Bernuth i s , a t a l l 

times, the lawyer, never plays another r o l e ? Do you 

then agree t h a t e v e r y t h i n g he says i s p r i v i l e g e d ? 

MR. LUBEL: Well no. Your Honor. Well, 

i t ' s hard t o say. Our argument i s --

JUDGE NELSON: What i f he discusses spring 
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t r a i n i n g and the O r i o l e s ' chances i n a new F l o r i d a 

deal? 

MR. LUBEL: No, t h a t i s not p r i v i l e g e d . 

JUDGE NELSON: I s t h a t p r i v i l e g e d ? 

MR. LUBEL: I don't t h i n k so. Your Honor. 

JUDGE NELSON: Unless he t e l l s i t t o the 

c l i e n t . 

MR. LUBEL: Well, I don't t h i n k t h a t would 

be p r i v i l e g e d . 

JUDGE NELSON: Suppose the c l i e n t t e l l s i t 

t o the Board j u s t t o make conversation, t o break the 

ice i n an otherwise d i f f i c u l t meeting? 

MR. LUBEL: I don't t h i n k t h a t would be 

covered. Your Honor. And i f he makes an analogy 

between b a s e b a l l and business judgements, then t h a t --

I don't t h i n k t h a t would be p r i v i l e g e d e i t h e r . 

So our p o i n t s are, j u s t (1) i t ' s not a 

lawyer t a l k i n g , not a lawyer e i t h e r making h i s 

p r e s e n t a t i o n or p r e s e n t i n g chese m a t e r i a l s ; (2) the 

context appears t o be di s c u s s i o n of o p e r a t i o n a l 

matters, business matters, f i n a n c i a l matters; and (3) 

there i s some precedent f c r general counsel, i n l a r g e 

companies l i k e t h i s , t o give business o r f i n a n c i a l 

suggestions not j u s t l e g a l advice. 

And a l l that we're asking i s that Your 
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Honor look at these two lin e s and make the i n i t i a l 

judgement whether i t appears to be legal advice such 

that i t would be protected by the att o r n e y / c l i e n t 

p r i v i l e g e , 

JLTDGE NELSON: I didn't get the three 

points. One i s that i t ' s the c l i e n t saying what the 

lawyer t o l d him. 

MR. LUBEL: Well --

JUDGE NELSON: Not the lawyer d i r e c t l y --

MR. LUBEL: -- they say, that's r i g h t . 

JUDGE NELSON: Two i s that you don't know 

what hat he's wearing. 

MR. LUBEL: Well, that's r e a l l y three. 

JUDGE NELSON: Three. What's two? 

MR. LUBEL: Two i s the context. I f you 

look at the context that these remarks appear, as 

you're looking through here, they're t a l k i n g about 

f i n a n c i a l operating comparison, and then pros and 

coins of the merger. 

I'm j u s t suggesting that t h i s i s i n the 

context of -- and especially i f you go to the next 

page -- i t was i n other pages. There's a l o t of 

f i n a n c i a l --

JUDGE NELSON: Well, suppose i t ' s l i k e , 

say, the pro of the merger i s that we get an a n t i t r u s t 
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exemption, a major pro? 

MR. LUBEL: I t h i n k t h a t t h a t would -- i f 

I would be i n your shoes, I t h i n k I would --

JUDGE NELSON: And suppose our con i s 

w e ' l l have t o spend a m i l l i o n d o l l a r s i n l e g a l fees 

and screw around w i t h these lawyers i n Washington and 

waste time i n hearings? 

MR. LUBEL: I f from your judgement, and 

we're r e l y i n g on your judgement, t h a t those seem t o be 

JUDGE NELSON: Deal w i t h some ALJ t h a t 

i s n ' t even an employee of the T r a n s p o r t a t i o n --

(Laughter.) 

MR. LUBEL: I f , when you look at i t , i t 

seems t o be matters of l e g a l advice, then t h a t ' s --

JUDGE NELSON: They would win i f t h a t ' s 

the --

MR. LUBEL: Then I guess you would say 

t h a t you t h i n k --

JUDGE NELSON: I would look a t t h a t i n 

camera and p r o t e c t i t . 

MR. LUBEL: That's r i g h t . And a l l we're 

asking you t o do i s look at i t i n camera and determine 

whether i t seems t o be l e g a l advice. 

JUDGE NELSON: I c e r t a i n l y would protect 
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t h a t k i n d of t h i n g . That's p a r t of l e g a l advice. 

MR. LUBEL: And I don't t h i n k we could 

have any argument about t h a t . 

JUDGE NELSON: But you are out t o s o l e l y 

t o get me t o look at t h i s p a r t i c u l a r document? 

MR. LUBEL: That's i t . 

JUDGE NELSON: What's the case, say, as t o 

the t h r e s h o l d f o r t h a t requirement? 

MR. LUBEL: Well, they c i t e a case t h a t 

i n v o l v e d c r i m i n a l i n v e s t i g a t i o n , a -- i t was a 

c r i m i n a l i n v e s t i g a t i o n of Medicare f r a u d , and t h e r e 

were 11 documents w i t h h e l d . And the cou r t set out a 

standard Lhat you must make a showing t h a t t here i s 

some reason t o t h i n k t h a t i t might not be l e g a l 

advice. 

Now -.ve don't have -- w e l l , I hasten t o 

add, i n t h a t case, the case they r e l y on, they had 

presented a p r i v i l e g e l o g . 

We have yet t o receive the p r i v i l e g e l o g 

i n t h i s case, although Mr. Roach d i d p r o v i d e a l e t t e r 

d e s c r i b i n g these two documents. 

JUDGE NELSON: My r e c o l l e c t i o n i s I've 

done t h i s t w i c e on the Energy s i d e , once i n a merger 

case. And every time, I sustained the p r i v i l e g e and 

found i t --

NEAL R. GROSS 
COURT HEPORTERS AND TRANSCRIBERS 

1323 HHOOE ISLAND AVENUE. N W 

(202) 234-4433 WASHINQTON, D C 20005 (202) 234-4433 



1302 

1 MR. LUBEL: I understand. 

2 JUDGE NELSON: - - i n fact, even i n closed 

3 cases, I erred i n favor of the p r i v i l e g e . And i t may 

4 be jus t as professional matter. So I don't know how 

5 f a r i t ' s going to get you. 

6 MR. LUBEL: Your Honor, that's a l l we can 

7 ask fo r . I mean, i f you look at these documents, i t 

8 looks very suspicious that at a key time, discussing 

9 t h i s merger that's coming up, there are some things 

10 taken out of t h i s report. 

11 To me, the fact that a --

12 JUDGE NELSON: How do you know who said 

13 what at the meeting? 

14 MR. LUBEL: Well, we don't know who said 

15 what, and we've not explored that --

16 JUDGE NELSON: Well, you represented that 

17 the lawyer wasn't there and that some other person --

18 MR. LUBEL: No, I --

19 JUDGE NELSON: How do yo know that? 

20 MR. LUBEL: I didn't say the lawyer wasn't 

21 there. I think Mr. Roach t o l d us i n his l e t t e r that 

22 t h i s presentation was made by the f i n a n c i a l executive 

23 

24 JUDGE NELSON: Oh, I see. 

2 5 MR. LUBEL: -- and he was repeating what 
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he had been t o l d by the general counsel. 

JUDGE NELSON: Do we know whether the 

general counsel was at the meeting? 

MR. LUBEL: I bel i e v e he was, but I don't 

know. 

JUDGE NELSON: A l l r i g h t . So the issue i s 

-- i s narrowing whether I should look i n camera a t 

these r e d a c t i o n s t h a t are l i s t e d under the pros and 

cons? 

MR. LUBEL: Right. That's a l l we're 

asking f o r . Your Honor. 

JUDGE NELSON: What do they i n d i c a t e t h a t ? 

That t h i s i s an agenda? I'm loo k i n g at sheet 17 here. 

MR. LUBEL: I t h i n k i f you go back -- and 

we could go back, and i f you go back and look a t the 

t a b l e of contents, t h i s was c a l l e d -- t h i s page was 

c a l l e d "Objective and Overview." 

And the beginning, as you see, t a l k s about 

t h e i r o b j e c t i v e was "to expand the western f r a n c h i s e . " 

Now Your Honor, you might want --

JUDGE NELSON: A l l you get i s a t i t l e . 

MR. LUBEL: Well no, i f -- i f --

JUDGE NELSON: Page 17 i s a s e r i e s of 

votes. 

MR. LUBEL: Yes. We would get that 
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remarK, which would then a l l o w us --

JUDGE NELSON: And there would be a t i t l e 

where i t says "Redacted/Attorney-client p r i v i l e g e . " 

there would be a t i t l e . 

MR. LUBEL: Exactly, Your Honor: we've 

got Mr. Davidson's d e p o s i t i o n coming up the end of 

next week or the f o l l o w i n g week. 

You know, I presume he, being the 

pre s i d e n t of the company, was at t h i s meeting. 

JUDGE NELSON: So a l l you want i s t h a t 

o n e - l i n e t i t l e ? 

MR, LUBEL: Yes, the b u l l e t s We would 

s t a r t w i t h the b u l l e t s . And i f i t ' s determined t h a t 

we can have t h a t p o r t i o n of the document, then we can 

use t h a t t o ask questions about --

JUDGE NELSON: Well, who knows what's 

under t h a t b u l l e t ? But i f they f o l l o w the format 

otherwise on the unredacted items on page 17, i t ' s 

simply a one - l i n e t i t l e . 

MR. LUBEL: That's r i g h t . 

JUDGE NELSON: And t h a t ' s what you want, 

t h a t t i t l e ? 

MR. LUBEL: We'd l i k e -- we would l i k e --

when you say " t i t l e , " I assume you mean whatever was 

redacted from the b u l l e t s ? 
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JUDGE NELSON: Something l i k e the ot h e r 

t i t l e s . 

MR. LUBEL: That's c o r r e c t . 

JUDGE NELSON: "Transaction, Complete 

Western Franchise." 

MR. LUBEL: And our p o i n t i s l i k e on the 

cons, you see r i g h t under the word "redacted," i t says 

"May r e q u i r e l a r g e c a p i t a l i n f u s i o n , prevents us from 

going a f t e r other business o p p o r t u n i t i e s , s h o r t - t e r m 

f i n a n c i a l impact on UP stock and debt." 

JUDGE NELSON: Where are you reading? 

MR. LUBEL: I'm down at the bottom of page 

two. 

JUDGE NELSON: I see, yes. 

MR. LrjBEL: I t j u s t seems t o us t h a t , 

again, the f a c t t h a t i t ' s not a lawyer making these 

statements would seem t o us t o be enough showing a t 

l e a s t t o get you t o look at i t . 

Then you take the context o f i t , which 

seems t o be dis c u s s i o n of f i n a n c i a l and o p e r a t i o n a l 

matters and --

JUDGE NELSON: So i s i t j u s t these b u l l e t 

items on page 17? 

MR. LUBEL: That i s . Your Honor. 

JUDGE NELSON: T h a t ' s a l l you want? 
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MR. LUBEL: That's a l l . 

JUDGE NELSON: I s f o r me t o look at what 

i s l i s t e d i n those b u l l e t s and make a judgement abut 

whether i ' s a t t o r n e y / c l i e n t or not? 

MR. LUBEL: Correct, Your Honor. But i t 

may be h e l p f u l f o r you t o look at then the second 

place. I view these separately. I view the p o r t i o n s 

of the two documents separately That's the f i r s t --

JUDGE NELSON: What two document? 

MR. LUBEL: There i s -- i f you go back t o 

page three --

JLTIGE NELSON: Oh. 

MR. LL^EL: I'm s o r r y , page f i v e , t h e r e i s 

a second document. 

JUDGE NELSON: This i s a c h a r t . 

MR. LUBEL: I'm s o r r y , i t ' s Bates No. 5, 

Your Honor. 

JUDGE NELSON: I see, 

MR. LUBEL: The one t h a t s t a r t s o f f "SP 

Complexity?" 

JUDGE NELSON: Yes, 

MR. LUBEL: And t o get some c o n t e x t , you 

have t o go t o the page before t h a t where i t says "SP 

o b j e c t i v e s . " 

JUDGE NELSON: So there are some other --
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three -- three other b u l l e t e a items? 

MR. LUBEL: Yes, and the p o i n t I've m.ade 

on t h a t on the page before t h a t i s where i t says a t 

the bottom, "Maintain dominance i n the west." 

That -- t h a t --as r e p r e s e n t i n g another --

JUDGE NELSON: Where does t h a t appear? 

MR. LUBEL: That's the page before, the 

very l a s t piece. 

JUDGE NELSON: Oh, I see. 

MR. LUBEL: That -- now even though i n 

dep o s i t i o n s they say maybe a d i f f e r e n t word should 

have been used, t h a t causes ou-^ c l i e n t some grave 

concern t h a t they're t a l k i n g about, "Well, t h i s merger 

w i l l a l l o w us t o maintain dominance." 

You then get to the next page and they 

t a l k about "complexity," and there are two t h i n g s --

w e l l , most of the page i s redacted, e s p e c i a l l y where 

i t says " d i f f i c u l t t o estimate value," and the next 

l i n e i s redacted. 

So we view these s e p a r a t e l y . We ask ycu 

t o look a t both of them. The case t h a t I would r e f e r 

t o , Your Honor --

JUDGE NELSON: Yes, t e l l me about tbe 

cases. The case --

MR. LUBEL: They say we need to make a 
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showing. I t h i n k t h a t we've made the showing. We've 

r c ' e r r e d Your Honor t o the I n t e r n a t i o n a l Telephone and 

Telegraph case, page 185. 

B a s i c a l l y , t h i s was -- t h i s was a case 

where there was a s u i t between telephone companies. 

JUDGE NELSON: You've given me a reproduce 

from the -- re p o r t s w i t h some yel l o w --

MR. LUBEL: Yes. 

JUDGE NELSON: -- and some blue. 

MR. LUBEL: And I've marked counsel's i n 

the very same place. 

JUDGE NELSON: Which am I supposed t o 

rectd, the yellow or the blue? 

MR. LUBEL: I t h i n k you s t a r t w i t h the 

yellow . That gives you some of the background. I t 

e s t a b l i s h e s t h a t i t ' s t h e i r burden t o e s t a b l i s h the 

p r i v i l e g e , t h a t i t ' s a complex conclusion of law. 

And then what they d i d here, and t h i s i s 

the secc ... column, i s the Court s a i d , "Well, w e ' l l 

have t o look at t h i s t o determine whether or not the 

p r i v i l e g e a p p l i e s . " 

So we o f f e r t h i s as a precedent of the way 

the Court gets through the f i r s t stage of t h i s . The 

Court looks at i t and determines whether o r not i t 

appears t o be a p r i v i l e g e d communication. 
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And we would ask Your Honor t o --

JUDGE NELSON: Where the Court says the --

i t r e f e r s t o the burden of e s t a b l i s h i n g existence of 

the p r i v i l e g e --

MR. LUBEL: Yes. 

JUDGE NELSON: -- what does t h a t mean? 

MR. LUBEL: Well, I t h i n k they've done 

t h a t . And I ' l l concede t h a t they've done t h a t f o r 

now, because --

JUDGE NELSON: Fine. 

MR. LUBEL: -- because they've s a i d --

they've s a i d , "This was statements made by our counsel 

t h a t were being repeated by the f i n a n c i a l o f f i c e r . " 

You know, I guess t h a t makes t h e i r prima 

f a c i e showing. 

JUDGE NELSON: Circumstances from which 

one could f a i r l y i n f e r t h a t c o n f i d e n t i a l advice was 

being given, lawyer unto c l i e n t . 

MR. LUBEL: Yes. 

JUDGE NELSON: The q u e s t i o n i s , d i d t h a t 

r e a l l y happen? 

MR. LUBEL: That's r i g h t . Your Honor. And 

the r e s t of the case --

JUDGE NELSON: And what do they say about 

the law t h a t you have t o show? 
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MR. LUBEL: Well, they say t h a t I need t o 

make a showing, and t h a t I have not made a s u f f i c i e n t 

showing. I t h i n k they were expecting me t o make i t i n 

a b r i e f o r something. 

I f e l t t h a t the way we were doing t h i n g s 

here was making i t i n f r o n t of you when we have our 

motion day. 

And we t h i n k we've made the showing f o r 

the three reasons I've e s t a b l i s h e d , the showing t o a t 

le a s t have you look at i t . 

I understand t h a t you may look a t i t and 

say i t looks l i k e l e g a l advice t o you, and t h a t w i l l 

be the end of i t f o r now. 

JUDGE NELSON: Well, I ' l l t e l l you what's 

a t t r a c t i v e about i t , Mr. Roach, i s t h a t i t ' s not the 

usual request f o r i n camera i n s p e c t i o n t h a t ' s going t o 

i n v o l v e 50 pages. I t looks l i k e 50 b u l l e t e d items on 

two sheets of papei. 

That makes i t a hard case f o r you because 

I'm not going t o have t o s i t there f o r hours w i t h 

i t --

MR. ROACH: Okay, w e l l l e t me --

JUDGE NELSON: -- as I have done in the 

past, and would l i k e t o avoid i n t h i s case. 

MR. ROACH: I f I may, Your Honor, l e t me 
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address i t , and I ' l l t r y to be very focused and crisp 

i n doing so. 

I do think, however, ju s t as a preliminary 

comment, that t h i s i s --

JUDGE NELSON: Don't f e e l --

MR. ROA'JH: -- step one. 

JUDGE NELSON: -- pressured f o r time. I f 

t h i s i s important enough for you to r e s i s t , even i n 

camera inspection, I want you to f e e l free to t e l l me 

whatever you want about the issue. 

MR. ROACH: We think i t ' s very important 

to preserve the attorney/client p r i v i l e g e and to 

adhere to the law with the respect to i n camera 

inspection. 

We obviously have no problem with Your 

Honor appropriately applying the law i f you choose to 

conduct i n camera inspection and we have no dispute 

t.hat i t i s a discretionary matter. 

Btu the law i s clear. And i t r e a l l y i s n ' t 

disputed here by my f r i e n d , Mr. Lubel. 

Let me s t a r t with the essential background 

of t h i s . He asked about these documents at the 

beginning of January. 

And I wrote to him on January tenth. I t ' s 

a long time ago. I t ' s a month and a hal f ago. 
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And I wrote t o him as f o l l o w s : "The 

i n f o r m a t i o n redacted on the documents," c i t i n g the 

numbers of the documents, " r e f e r s t o p r i v i l e g e d 

a t t o r n e y / c l i e n t advice." 

" I n support of t h i s c laim of p r i v i l e g e , we 

advise as f o l l o w s : (1) the i n f o r m a t i o ; i n both 

documents r e f l e c t s l e g a l advice of Carl W. von 

Bernuth, the general counsel of UPC, Union P a c i f i c 

Corporation, and Covington and B u r l i n g ; (2) the f i r s t 

documient by number" --

JUDGE NELSON: You were involved? 

MR. ROACH: Our f i r m was i n v o l v e d . 

JUDGE NELSON: You, y o u r s e l f ? 

MR. ROACH: I was i n v o l v e d . 

JUDGE NELSON: Were you there? 

MR. ROACH: T was not at the meeting, no. 

This was a b r i e f i n g f o r the UP Board. 

JUDGE NELSON: Was there a Covington 

lawyer there? 

MR. ROACH: No, there wasn't. 

JUDGE NELSON: Was Bernuth there? 

MR. ROACH: Ca r l von Bernuth was 

p h y s i c a l l y present. 

CVDGE NELSON: And you or your f i r m had 

conversations w i t h Mr. Bernuth p r i o r t o t h i s time? 
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MR. ROACH: Correct. And t h i s was the 

f i r s t b r i e f i n g that the Union Pacific Board had 

received on the p o s s i b i l i t y of a transaction. I t was 

presented by L. White Matthews, I I I , who i s the chief 

f i n a n c i a l o f f i c e r of the corporation. 

He was the only person who made a 

presentation. And i t was a comprehensive 

presentation. I t was l i m i t e d to f i n a n c i a l matters, as 

Mr. Lubel suggested. 

I t covered a l l the key points, including 

the legal context. But to continue the l e t t e r I sent 

to Mr. Lubel, Your Honor, point two was that "The 

f i r s t C-jcument at issue was part of a presentation to 

the UPC Board on February 23, 1995, made by White 

Matthews." 

JUDGE NELSON: Which one are we t a l k i n g 

about, the chart marked "SP Complexity?" 

MR. ROACH: The page that ends wit h 

" f i v e . " 

JUDGE NELSON: That's the chart? 

MR. ROACH: Yes, that i s -- that i s 

exactly r i g h t . Point three was that "The othei page 

that ends with '17' was included i n materials 

d i s t r i b u t e d to Board members f o r the February 23 

meet ing." 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCHIBEF.3 

1323 HHOOE ISLAND AVENUE. N W. 

(202) 234-4433 WASHINGTON, D C 20005 (202) 234-4433 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2; 

23 

24 

25 

1314 

And the f o u r t h p o i n t I made was t h a t "The 

only p a r t i e s present during t h i s Board d i s c u s s i o n were 

members of the Board and s t a f f and advisors i n v o l v e d 

i n the matter." 

And then I said, "Mr. von Bernuth would be 

prepared t o swear t o these f a c t s should t h a t be 

necessary. 

t h a t --

JUDGE NELSON: That i s , swear t o the f a c t 

MR. ROACH: That I j u s t set f o r t h . 

JUDGE NELSON: -- he was there and they 

were r e c i t a l s of th i n g s he t o l d . 

MR. ROACH: And t h a t what was r e t r a c t e d 

here was a t t o r n e y / c l i e n t advice. I then went on and 

sai d , "There i s no basis" --

JUDGE NELSON: He's not c h a l l e n g i n g t h a t . 

He concedes t h i s morning t h a t the framework f o r the 

a t t o r n e y / c l i e n t p r i v i l e g e i s the r e . 

MR. ROACH: Well, he's --

MR. LUBEL: I would j u s t add t h a t t h e r e 

had been no e x p l o r a t i o n of who they might have 

repeated these t h i n g s t o a f t e r the meeting, but t h a t ' s 

not before us now. 

I n o t h i r words, i f they discussed these 

t h i n g s w i t h a n a l y s t s or oth e r people t h a t weren't 
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1 subject to the p r i v i l e g e , they might have waived some 

pr i v i l e g e s . 

3 JUDGE NELSON: In other words, Mr. Bernuth 

4 was there --

5 MR. ROACH: You know, we jus t keep g e t t i n g 

6 new arguments here. I answered -- I have answered--

7 JUDGE NELSON: Let's deal with the old 

8 arguments. 

9 MR. ROACH: A l l r i g h t . 

10 JUDGE NELSON: Bernuth i s there. 

11 physically present. 

12 MR. ROACH: Right. 

13 JUDGE NELSON: That's agreed. I t ' s agreed 

14 that the presentations made by Mr. -- what's his name 
1 

15 

16 MR. ROACH: White Matthews. 

17 JUDGE NELSON: -- Matthews. 

18 MR. ROACH: Ye.s 

19 JUDGE NELSON: He's the chief f i n a n c i a l 

20 o f f i c e r 

21 MR. ROACH: Correct. 

22 JUDGE NELSON: And i t ' s agreed that Mr. 

•••Ĥ' 2 3 Matthews -- or you represent --

24 

25 

MR. ROACH: He was making the presentation 
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JUDGE NELSON: Mr. Matthews i s repeating, 

to some degree, some s t u f f that Mr. Bernuth t o l d him. 

MR. ROACH: Absolutely r i g h t . 

JUDGE NELSON: And there's no argument 

about that so f a r . 

MR. ROACH: Right. 

JUDGE NELSON: A l l r i g h t . 

MR. ROACH: Now, Mr. Lubel has three 

points that he - - that he -- well, l e t ' s i^tart w i t h 

the law. 

I c i t e d i n my l e t t e r to him on January 

tenth, to which he has never responded --he has never 

asked me fo r any more facts. He has never suggested 

new arguments on the waiver. He has never answered my 

l e t t e r . 

I quoted to him i n the l e t t e r a Ninth 

C i r c u i t decision In re Grand Jurv proceedings which 

says that you have to show, i n order to have i n camera 

inspection, "a factual basis sufficient to support a 

reasonable, good f a i t h b e l i e f that i n camera 

inspection may reveal evidence that information i n the 

materials i s not p r i v i l e g e d . " 

Now he then comes i n today, never having 

responded to my l e t t e r or c i t e d any contrary law, w i t h 

a D i s t r i c t Court case from Florida, which i s not i n 
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any way c o n t r a d i c t o r y t o t h a t . 

Rather, i t ' s a case where they d i d do an 

i n camera i n s p e c t i o n , but where they stressed -- the 

Court stressed t h a t "Here, the Defendant," and I'm 

quoting, " i s c l a i m i n g the a t t o r n e y / c l i e n t p r i v i l e g e 

f o r a l l t h a t occurred at the meetings. And i t i s 

apparent t h a t the mere attendance of an a t t o r n e y at a 

meeting, even when the meeting i s held at the 

att o r n e y ' s instance, does not render e v e r y t h i n g done 

or s a i d a t the meeting p r i v i l e g e d . " 

I t ' s a w h o l l y d i f f e r e n t s i t u a t i o n . There 

was a f a c i a l l y i m p l a u s i b l e c l a i m of p r i v i l e g e being 

advanced. And the Court thought i t a p p r o p r i a t e t o 

conduct an i n camera i n s p e c t i o n . 

Now what does he o f f e r you as h i s basis 

f o r f i n d i n g some good f a i t h reason t o t h i n k we're 

misrepresenting t h a t t h i s i s a t t o r n e y / c l i e n t 

p r i v i l e g e ? 

He says f i r s t , i t wasn't von Bernuth 

t a l k i n g . The answer t o t h a t i s , there was o n l y one 

b r i e f p r e s e n t a t i o n f o r management by the s e n i o r 

o f f i c e r present, which was Mr. Matthews. 

Mr. von Bernuth was t h e r e . The 

p r e s e n t a t i o n covered l e g a l m atters, as w e l l as o t h e r 

matters. 
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He said second, the context --

JUDGE NELSON: What i s Mr. Wilson 

t h a t h i s name? 

- I S 

MR. ROACH: White Matthews. 

JUDGE NELSON: Matthews? What i f he 

erroneously or i n c o r r e c t l y r e f l e c t s the advise t h a t 

Mr. Bernuth gave him, and Mr. Bernuth then c o r r e c t s 

i t ? 

MR. ROACH: What i f -- what i f .he does? 

JUDGE NELSON: How do we know t h a t d i d n ' t 

happen? 

MR. ROACH: I t ' s S t i l l a t t o r n e y / c l i e n t 

advice. I don't understand. Your Honor. I mean, i t 

would s t i l l be p r i v i l e g e d a t t o r n e y / c l i e n t advice i f 

i t ' s -- i f i t ' s i n the presentacion and i t ' s l e g a l --

i t ' s l e g a l advice. 

JUDGE NELSON: Of course, i t wouldn't make 

any d i f f e r e n c e because a l l he wants i s what's on t h a t 

b u l l e t anyway. I s t h a t b u l l e t a s u b j e c t matter 

heading l i k e -- I'm l o o k i n g at page 17. 

MR. ROACH: No, they'r e comments about 

l e g a l aspects of t h i s matter. They're comments --

JUDGE NELSON: I t ' s not l i k e the o t h e r 

b u l l e t s ? 

MR. ROACH: Well , the other - -
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JUDGE NELSON: The other b u l l e t s are 

simply t o p i c s . 

MR. ROACH: Yes, they're l i s t i n g --

they're l i s t i n g very, very b r i e f l y pros and cons of 

the t r a n s a c t i o n . And some of those pros and cons are 

l e g a l i n nature. Those are the ones we redacted. 

JUDGE NELSON: So the redac t i o n s don't 

look l i k e the other b u l l e t s ? 

MR. ROACH: They look l i k e the other 

b u l l e t s . They are b u l l e t p o i n t s . They are -- they 

j u s t happen t o be l e g a l t o p i c s . 

JUDGE NELSON: A l l r i g h i . Your p o i n t i s 

th a t he hasn't shown a reason t o b e l i e v e t h a t you're 

not p r o p e r l y c l a i m i n g the a t t o r n e y / c l i e n t p r i v i l e g e ? 

MR. R^ACH: Right. And i n h i s ot h e r two 

reasons, he says t h a t the context i s f i n a n c i a l . Well, 

i t ' s not. You have a f i n a n c i a l t a b l e f o l l o w e d by a 

general l i s t of pros and cons, which cover f i n a n c i a l 

and l e g a l matters. 

And then he says w e l l , Mr. von Bernuth may 

wear m u l t i p l e hats because Mr. Harvey does f o r 

Southern P a c i f i c . Well, t h a t ' s b i z a r r e . Mr. von 

Bernuth does not have a f i n a n c i a l t i t l e . He i s s o l e l y 

a lawyer f o r Union P a c i f i c Corporation. 

And they have had weeks i n which they 
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